Is the CCA

retention regime

going to work?

By James McMillan and Stuart Robertson

As headlines have swiftly changed
from ‘construction boom’ to ‘construc-
tion crisis’, a BDO survey shows that
approximately a third of building con-
tractors are not holding retentions on
trust for subcontractors.

Commercial construction contracts entered
into after 31 March 2017 are subject to the
new retentions trust regime. This regime
requires all retention moneys deducted

to be held ‘on trust’. The purpose of the
regime is to protect parties down the con-
tractual chain in the event of insolvency up
the chain.

Previously, when a head contractor
became insolvent, retention money was
considered part of the head contractor’s
general funds. As such, it was available
to pay secured and preferential creditors.
Subcontractors, as unsecured creditors,
rarely ever saw their retentions returned.
Take, for example, Mainzeal, where 755 sub-
contractors lost $18.3 million of retentions.

Held on trust, retention money is instead
considered to belong to subcontractors
and therefore not available to insolvency
practitioners to pay out to other creditors.

The appointment of receivers to Ebert
Construction has recently dominated
construction industry news. The receivers
have been reported as confirming ‘There
are funds in a retention trust account
under the new act and we will need to work
through that with the lawyers, but it's over
$3.5 million. That's money to pay creditors
if they are entitled to it

Heartening news for subcontractors?
Definitely. More worrying, however, is the
recent failure of at least two other compa-
nies in the last two months where no public
comment has been made confirming they
hold retentions on trust.

GETTING YOUR MONEY BACK
How then do you get your retentions back?
The Construction Contracts Act (CCA)
doesn’'t say what happens when a reten-
tion holder becomes insolvent. What is
clear is that retentions money can only be
used to remedy defects in the performance
of a subcontractor’s obligations under a
contract; they are not payable to any other
creditor, and cannot be withheld for any
other reason than non-performance.
Subcontractors need to check their con-

tracts. For example, under clause 14.3.1(d)
of NZS 3910:2013, in the event of a receiver-
ship or liquidation, the receiver or liquidator
must, within 10 working days, ‘make ar-
rangements satisfactory to the contractor
for continued payment of amounts due
under the contract.’

No notice is required from the subcon-
tractor to the receiver or liquidator - this
obligation arises automatically. That said, it
would be prudent to immediately alert the
receiver or liquidator to this obligation. This
period is the subcontractor’s opportunity
to secure its ongoing position as to pay-
ments, should the project continue.

If an arrangement cannot be agreed
within the 10 working days, the subcon-
tractor should be given written notice of
default to the engineer to the contract.
Under clause 14.3.3, if that default is not
remedied within a further 10 working days,
the subcontractor can require the engineer
to suspend the whole of the contract works
and terminate the contract. A recent Court
of Appeal decision has confirmed that the
subcontractor can elect to suspend or
terminate; suspension is not a precondition
to termination.

DEALING WITH NON-COMPLIANCE
What about the head contractor that has
not complied with the retentions trust
regime? Here the subcontractor is in some
difficulty. The CCA requires head contrac-
tors to keep proper accounting records of

X

/N
C /N X1

N

XY

.L

rd | ALY
| )

LEGAL & LABOUR

Unfortunately, should insolvency practitioners advise that there are no
records of retentions being held on trust, the burden will fall on
subcontractors to take action against the company and/or its directors

all retentions held (including if a complying
instrument, such as a bond, is held instead
of cash).

Subcontractors can require a head
contractor to make available its accounting
records for inspection at all reasonable
times and without charge. A prudent
subcontractor should at least once, during
the contract, inspect a head contractor’s
records to see that retentions are held.

Should there be any indication the head
contractor is failing to comply with the
CCA or is having financial difficulties, such
requests should be made on a more regular
basis. Breach may also allow the subcon-
tractor to give a notice of default (check
your contract).

The writers are aware of requests being
made of head contractors to make their
records available that have been ignored.
In the event of a head contractor becoming
insolvent, enquiries should be made of the
appointed insolvency practitioners.

Unfortunately, should insolvency practi-
tioners advise that there are no records of
retentions being held on trust, the burden
will fall on subcontractors to take action
against the company and/or its directors.

This is because the CCA provides no
remedies in the event the retentions trust
regime is breached or ignored altogether.
Subcontractors will need to look to
the Companies Act 1993, which provides
grounds for pursuing directors who have
not met their obligations. Both liquidators
and creditors can pursue action against
directors in certain circumstances.

RECOVERY ACTION

The introduction of the retentions trust
regime was a significant step towards
improved security for the most vulner-
able in the contractual chain. Reputable
companies were always likely to comply
with the retention money regime. It is the
disreputable companies/directors that will
ignore the regime.

We are yet to see recovery action taken
against directors whose companies have
breached the regime, but we will be care-
fully following developments.

This article is not a substitute for tailored and
independent legal advice. If you have any ques-
tions about this topic, contract the writers.

James McMillan is a restructuring and insolvency
partner and Stuart Robertson a construction and major

projects partner at leading law firm Kensington Swan;
the authors thank Tamzin Dempster for her assistance

in preparing this article

kensingtonswan.com

News Magazine

FOR ONLY $25%

New Zealand Construction News is targeted specifically at those involved in construction'and infrastructure development, including
contracting executives, marketing and purchasing personnel, academics and tertiary staff, governmentand local bodies, consultants,
project management companies, architects, specifiers, developers, and civil and mechanical engineers.
With regular sections on project updates, products and materials, legal issues and safety, opinion pieces from some of the industry’s
leading associations, and special features.in each edition on a specific aspect of construction, New Zealand Construction News
reflects the dynamism and vitality of one of New Zealand’s more economically significant industrial sectors.

Subscribe now at www.constructionnews.co.nz

Aston Publishing Ltd

PO Box 340173, Birkenhead, Auckland 0746
T: +64 9 481 3005, F: +64 9 480 4768

E: dsilver@astonpublishing.co.nz

*Annual subscription (for 6 issues) is only $25 for New Zealand
subscribers and $50 for Australian subscribers.
For other countries please contact us.

L.A
PUBLISHING

Ve T

33

August/September 2018 New Zealand Construction News



