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Solvency: No longer a saving grace

In the current economic climate, most businesses are finding things are getting tighter, and
some will find paying their debts more difficult as time goes on. A recent decision by the Court
of Appeal makes avoiding paying these debts a little bit harder.

If a debt is owing, a statutory demand may be
served on the debtor requiring the debt to be
paid within 15 days. If the company does not
pay the money within this time, it may be used
as evidence that the company is unable to pay
its debts and should be put into liquidation.

It used to be the case that a debtor could get a
statutory demand set aside if it could prove it
was solvent and able to pay its debts. This
ground to have the application set aside has
been greatly curtailed by the recent Court of
Appeal case, AMC Construction Ltd v Frews
Contracting Ltd, which held that solvency will
be a stand alone ground in extremely rare
cases only. A company will not be able to
avoid paying a debt merely by proving it has
the funds available to pay (i.e. that it is
solvent). To have a demand set aside, a
debtor must show that there is an arguable
dispute, counter-claim, cross demand or set-
off.

Failure to pay a statutory demand may be
relied on by any creditor of the debtor to apply
for liquidation, regardless of which creditor
issued the notice. If a company does not pay,
and faces an application for liquidation, it may
then use the fact that it is solvent to avoid
liquidation proceedings. Defending an
application for liquidation is not a pleasant
experience, and going down that route should
be avoided if possible.

The Court has made clear that if a debt is
indisputably owing, then it should be paid.
While this is good news if your company is
owed money, it will mean that all companies
must be even more vigilant when they are
served with a statutory demand. The fact your
company has its head above water in the
current economic storm is no longer enough to
save you from the sharks.

Want to know more?

If you have any questions about statutory demands and how they may affect your organisation,
please contact us.
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