Carbon capture needs standalone legislation: Gundersen
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Standalone, specifically designed legislation is the most appropriate means of
regulating Carbon Capture and Storage (CCS) activities in New Zealand
should they turn out to be viable, according to Kensington Swan partner and
energy law expert Bryan Gundersen.

In the latest session of the Kensington Swan energy seminar series,
Gundersen has outlined the main issues surrounding CCS, the various
regulatory regimes operating in overseas jurisdictions, and the options available to New Zealand in
developing its own regime.

While there is less scope for the widespread development of CCS in New Zealand than in some other
countries due to a relatively low number of large point source emitters, the previous and current
Governments have both recognised the potential of the technology in tackling CO, emissions.

The previous Labour-led administration established the CCS Policy Group and the New Zealand CCS
Research Steering Group, and in April the current National-led Government signed on as a founding
member of the Global CCS Institute, operating largely out of Australia.

Adapt legislation, establish new law, or do nothing?

Specific provisions regarding CCS are absent from New Zealand legislation at present, though
adapting current law, in particular the Resource Management Act (RMA) and Crown Minerals Act
(CMA), is an option in regulating CCS activities.

However, neither piece of legislation is deemed appropriate to deal with the issues thrown up by the
technology. Long term liability and property rights issues arising from CCS are outside the scope of
the RMA, which is primarily concerned with sustainable management of natural resources.

The CMA is designed to manage Crown-owned minerals which are distinct from a substance such as
CO,. Further as the CMA is fundamentally concerned with the extraction of a Crown-owned resource
its objective is inappropriate for dealing with CCS.

Further, a ‘do-nothing' approach which would see CCS projects developed by weaving through
existing legislation is not viable, as such an approach leaves open the question of who assumes the
long term liability for stored CO,.

Gundersen says that the unique nature of the technology calls for a fit for purpose regime to be
designed around it, rather than manipulating the existing pieces of legislation.

"We should have a separate regulatory regime which addresses the specific issues that arise from
CCS, rather than taking an umbrella approach which is more or less tinkering with existing legislation
to expand its scope to cope with the issues," he says.

Permitting regime for reservoirs suggested

Should CCS be found to be viable in New Zealand, Gundersen advocates a ‘comprehensive legal
framework' to deal with each of the four stages of CCS; capture of CO,, transport of CO,, injection of
the gas into a reservoir, and long term storage.

A permitting regime similar to that which operates for minerals, petroleum, and coal under the CMA is
proposed to ensure allocative efficiency of storage sites is achieved, whereby the available resources
(storage reservoirs) are allocated to those parties who will value them most.

"Because CCS has national implications given the Government's treaty obligations under Kyoto, the
Crown has a legitimate interest in ensuring the appropriate allocation of what reservoirs are available
rather than just leaving it to the private sector," says Gundersen.

The long-term nature of CCS projects raises unique concerns around the liability for risks, such as
environmental risks associated with storage and leakage, inherent in CCS processes. It cannot be



expected that firms engaging in CCS will exist forever, so it is inevitable that the Government will need
to assume the liability to some degree.

Upon expiration of a permit for a CCS reservoir the Crown would assume liability for the permit, as
well as ownership of the CO, contained in the reservoir.

Studies into the appropriateness of CCS in New Zealand are currently underway by the CCS
Research Steering Group, and the CCS Policy Group, led by the Ministry of Economic Development
(MED), is currently advancing work on reviewing existing legislation potentially relevant to CCS.

Further, MED has developed a work programme to ensure an appropriate legislative regime is arrived
at should CCS be viable in future.



